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NOTES

RIGHTS OF ABSENTEE'S HEIRs-Petitory action was instituted by
the wife as curatrix to have her absentee husband recognized as
the sole heir and owner of certain property which was formerly
owned by the absentee's father and mother, who died in 1929 and
1934. The husband was last seen in the latter part of 1916.
Defendant claims ownership through a purchase from absentee's
son. This action is the aftermath of an earlier ejection suit' by the
present defendant against the present plaintiff and her son and
also of an ex parte proceeding in the district court appointing
plaintiff curatrix of lier husband's estate. Held, petition was dismissed on no right of action and curatrix's appointment was declared null and void. "The pleadings of the plaintiff show that
the absentee may or may not have been alive at the time his
father and mother died. Plaintiff did not allege nor did she make
proof that Jake Fields, the absentee, for whom she was claiming
the right of inheritance, was living at the time of the death of
his father and mother. That is the only circumstance under
which Jake Fields could own or be possessed of any property in
this state."2 Fields v. McAdams, 15 So. (2d) 246 (La. App. 1943).
Articles 57 through 75 of the Louisiana Civil Code provide
for provisional possession of the heirs; but these articles are to
be applied only to the property (and its accretion) that the absentee had when he left. Articles 76 to 79 deal with property that
has accrued to the absentee since he has left; and the claimant
under these article is entitled to absolute possession.' A typical
application of Articles 76 and 77 is shown in the case of Dolhonde
v. Lemoine,4 where the wife as curatrix asserted her absentee
husband's claim to a legacy from his uncle. The court, applying
Article 76, compelled the wife to prove the existence of her husband at the time that the donation accrued to him; and she
sustained the burden of such proof by a mere scintilla of circumstantial evidence. The application of Article 76 was based upon
the fact that the wife had no interest in the uncle's estate. The
only claim she could exert was through her husband. This would
seem to be the only time it is necessary to prove that an absentee
is alive-that is, when the claimant is claiming only through the
absentee.
The cases of Pfister v. Casso5 and Succession of Butler' in1. McAdams v. Fields, 192 So. 719 (La. App. 1939).
2. Fields v. McAdams, 15 So. (2d) 246, 248 (La. App. 1943).
3. Pfister v. Casso, 161 La. 940, 109 So. 770 (1926); Succession of Butler,
166 La. 224, 117 So. 127 (1928).
4. 32 La. Ann. 251 (1880).
5. 161 La. 940, 109 So. 770 (1926).
6. 166 La. 224, 117 So. 127 (1928).
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volve the claim of collateral relations or heirs having a concurrent right with the absentee brother ind claimants were given
absolute possession (as provided by Article 77). In both cases
the existence of the absentee was unknown at the time the inheritance would have devolved upon him. The absentee would,
of course, be entitled to maintain an action against such heirs,
should he return within thirty years.
The preceding cases are to be distinguished from Succession
of Williams' (closely resembling the Fields case) where the absentee left children. The children of the ab'sentee were awarded
absolute possession of their father's share in the grandfather's
estate, even though it was not known whether the father was
dead or alive at the time the right came into existence. The
court in interpreting Article 76 said: "whoever shall claim a
right by virtue of its having accrued to the person whose existence is not known ... must prove that the absentee, from whom
he claims to have acquired the right, was alive at the time when
the right would have accrued to the absentee if then alive."8
Then the court, in refusing to uphold the contention of the absentee's brother that Article 77 should be applied, declared that since
the absentee has children, it is impossible to give concurrent heirs
rights just as if such person had not existed. In the Fields case
the son's right to sell the property to the defendant was not
questioned. The wife's claim to the property as curatrix of the
husband was certainly inferior to that of the son and her petition
was properly dismissed. However, the court, basing its decision
upon their construction of Article 76, neither referred to nor
cited the Williams or the Dolhonde case. With the termination
of the present world crisis will come cases involving the rights
of numerous absentees and their heirs. It is hoped that the
equitable clarification which the Williams and Dolhonde cases
give our absentee codal provisions will not be overlooked.
J. S. D.
TORTS-MALPRACTICE OF A DENTIST-After the defendant, a
dentist, extracted a tooth for the plaintiff, an infection set in
which necessitated two operations by another doctor. Plaintiff
charged malpractice, in that defendant failed to use anesthetic in
her gums, that his instruments were not properly sterilized, and
that the treatment prescribed for her was not such as reputable
7. 149 La. 197, 88 So. 791 (1921).
8. 149 La. 197, 206, 88 So. 791, 794.

